DEPARTMENT OF JUSTICE AND FEDERAL TRADE COMMISSION

STATEMENTS OF ANTITRUST
ENFORCEMENT Poricy IN HEALTH CARE

STATEMENT 1: ENFORCEMENT POLICY ON MERGERS AMONG HOSPITALS

INTRODUCTION

Most hospital mergers and acquisitions (“mergers”) do not present competitive concerns. While
careful analysis may be necessary to determine the likely competitive effect of a particular hos-
pital merger, the competitive effect of many hospital mergers is relatively easy to assess. This
statement sets forth an antitrust safety zone for certain mergers in light of the Agencies’ extensive
experience analyzing hospital mergers. Mergers that fall within the antitrust safety zone will not
be challenged by the Agencies under the antitrust laws, absent extraordinary circumstances.! This
policy statement also briefly describes the Agencies’ antitrust analysis of hospital mergers that fall
outside the antitrust safety zone.

A. ANTITRUST SAFETY ZONE: MERGERS OF HOSPITALS THAT WILL NOT BE
CHALLENGED, ABSENT EXTRAORDINARY CIRCUMSTANCES, BY THE AGENCIES

The Agencies will not challenge any merger between two general acute-care hospitals where

one of the hospitals (1) has an average of fewer than 100 licensed beds over the three most recent
years, and (2) has an average daily inpatient census of fewer than 40 patients over the three most
recent years, absent extraordinary circumstances. This antitrust safety zone will not apply if that
hospital is less than 5 years old.

The Agencies recognize that in some cases a general acute care hospital with fewer than 100
licensed beds and an average daily inpatient census of fewer than 40 patients will be the only
hospital in a relevant market. As such, the hospital does not compete in any significant way with
other hospitals. Accordingly, mergers involving such hospitals are unlikely to reduce competition
substantially.

The Agencies also recognize that many general acute care hospitals, especially rural hospitals,
with fewer than 100 licensed beds and an average daily inpatient census of fewer than 40 patients
are unlikely to achieve the efficiencies that larger hospitals enjoy. Some of those cost-saving effi-
ciencies may be realized, however, through a merger with another hospital.

B. THE AGENCIES’ ANALYSIS OF HOSPITAL MERGERS THAT FALL OUTSIDE THE
ANTITRUST SAFETY ZONE

Hospital mergers that fall outside the antitrust safety zone are not necessarily anticompetitive,
and may be procompetitive. The Agencies’ analysis of hospital mergers follows the five steps set
forth in the Department of Justice/ Federal Trade Commission 1992 Horizontal Merger Guidelines.

Applying the analytical framework of the Merger Guidelines to particular facts of specific hos-
pital mergers, the Agencies often have concluded that an investigated hospital merger will not
result in a substantial lessening of competition in situations where market concentration might
otherwise raise an inference of anticompetitive effects. Such situations include transactions where
the Agencies found that: (1) the merger would not increase the likelihood of the exercise of market
power either because of the existence post-merger of strong competitors or because the merg-

ing hospitals were sufficiently differentiated; (2) the merger would allow the hospitals to realize
significant cost savings that could not otherwise be realized; or (3) the merger would eliminate a
hospital that likely would fail with its assets exiting the market.
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Antitrust challenges to hospital mergers are relatively rare. Of the hundreds of hospital mergers
in the United States since 1987, the Agencies have challenged only a handful, and in several cases
sought relief only as to part of the transaction. Most reviews of hospital mergers conducted by the
Agencies are concluded within one month.

If hospitals are considering mergers that appear to fall within the antitrust safety zone and believe
they need additional certainty regarding the legality of their conduct under the antitrust laws,
they can take advantage of the Department’s business review procedure (28 C.ER. § 50.6 (1992))
or the Federal Trade Commission’s advisory opinion procedure (16 C.ER. §§ 1.1-1.4 (1993)). The
Agencies will respond to business review or advisory opinion requests on behalf of hospitals
considering mergers that appear to fall within the antitrust safety zone within 90 days after all
necessary information is submitted.

FOOTNOTES:

1. The Agencies are confident that conduct falling within the antitrust safety zones contained in these policy statements is very
unlikely to raise competitive concerns. Accordingly, the Agencies anticipate that extraordinary circumstances warranting a
challenge to such conduct will be rare.
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